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BRIEF OF DEFENDANTS-CROSS-APPELLEES 


Preliminary Statement 


On its cross-appeal, plaintiff-cross-appellant FLM Col- 
lision Parts, Inc. (‘*‘FLM’’) essentially seeks reversal of 
that part of the decision of the District Court (Hon. Thomas 
P. Griesa)' which dismissed FLM’s Sherman Act claims* 


- The District Court’s Slix Opinion on liability appears at pages 
1574a-1642a of the Joint Appendix; it is officially reported at 406 
F. Supp. 224. References to pages of the Joint Appendix and the 
Exhibit Volumes thereto are indicated by ‘‘a’’ and “e” respectively. 
References to paragraphs of the Stipulated Facts are preceded by 
the abbreviation “Stip.” 


2. ELM asserted violations of Sections 1 and 2 of the Sherman Act 
(15 U.S.C. §§ 1 and 2). Its cross-appeal also includes claims of 
error with respect to: (1) the District Court’s holding that the 
“indirect purchaser” doctrine is inapplicable as a matter of fact to 
FLM’s claim under Section 2(a) of the Robinson-Patman Act; 


(footnole continued on following page) 


against Ford Motor Company and Ford Marketing Corpo- 
ration® as unsupported by the evidence. As we shall demon- 
strate, FLM’s cross-appeal strives to raise Sherman Act 
issues where they plainly do not exist. There is no sub- 
stance to FLM’s appeal on those issues—or on the subsidi- 

‘y issues raised in its brief; and the District Court’s 
decision should be affirmed in those respects. 


The Issues Presented for Review by 
FLM’s Cross-Appeal 


1. Did the District Court correctly dismiss FLM’s claims 
under Section 1 of the Sherman Act? More particularly: 


(a) Did it correctly dismiss the claim premised on 
the Schwinn doctrine in light of the factual finding 
that no dealer was restrained from reselling crash 
parts to FLM? 

(b) Did it correctly dismiss the claim premised on 
an alleged conspiracy beiween Ford and its dealers in 
light of the factual finding that there was no evidence 


to support such a claim? 


(c) Did it correctly dismiss the claim premised on 


an alleged conspiracy between Ford and its subsidiary, 


(footnote continued from preceding page) 


(2) the District Court's distinction in this Section 2(a) case of 
FTC vy. Fred Meyer, Inc., 390 U.S. 341 (1968), a decision which 
concerns promotional allowances under Section 2(d) of that stat- 
ute; (3) the District Court’s rejection of certain claims of damages 
asserted by plaintiff; and (4) the amount of attorneys’ fees 
awarded by the District Court and its refusal to include accounting 
fees as part of the taxal/e costs. 


For the purposes of this brief, Ford Motor Company and Ford 
Marketing Corporation are referred to collectively as “Ford.” 
When separate identification is intended, references to Ford Mar- 
keting Corporation are abbreviated to “MC.” 


FMC, in light of the factual finding that there was no 
evidence to support such a claim? 


2. Did the District Court correctly dismiss FLM’s claim 
under Section 2 of the Sherman Act premised on alleged 
control of a market in which Ford is not and has never 
been engaged? 


3. Did the District Court correctly reject FLM’s con- 
tention that it should be regarded as Ford’s customer for 
purposes of Section 2(a) of tne Robinson-Patman Act when 
FLM never purchased crash parts from Ford and Ford 
exercised no control over the terms and conditions upon 
which Ford dealers resold to FLM? 


4. Did the District Court correctly reject FLM’s specu- 
lative damage claims and excessive requests for attorneys’ 
fees and costs? 


Statement of the Case 


A. The Facts 


The relevant facts and a description of the proceedings 
below are set forth at length in Ford’s principal brief as 
appellant* directed to the primary i-sue before this Court— 
FLM’s claim of price discrimination under Section 2(a) of 
the Robinson-Patman Act. However, in view of the inac- 
curacies in FLM’s ‘‘Statement of the Case’’® we are com- 
pelled to recite herein those facts particularly relevant to 
plaintiff ’s cross-appeal. 


4 Brief of Defendants-Appellants, pp. 4-16. (Def. Brief’’) 


Brief for Plaintiff-Appellee-Cross-Appellant, pp. 3-16. (“PI 
Brief” ) 


, 


‘“‘Crash parts” are sheet metal parts such as fenders, 

grills and hoods which are custom designed and manufac- 

tured to fit particular years and models of motor vehicles. 

(Stip. 5) Ford sells such parts for privately-owned domes- 

tie Ford, Lincoln and Mercury vehicles exclusively to its Y 
franchised dealers (Stip. 10), who either use them in their 

own repair operations (7.e., resell them to vehicle owners) 

or resell them to others, principally independent repair 

shops who compete with the dealers for the vehicle owners’ 

business. (Jd.) 


From 1970 to the end of 1974, sales of Ford® vehicles and 
automotive replacement parts (including crash parts) were 
made by FMC—Ford’s marketing subsidiary which had 
been formed in 1970 for that purpose. (Stip. 7-10) In 
connection with its marketing activities, FMC had the sole 
responsibility for promulgating and administering on a 
nationwide basis the various automotive discount and al- 
lowance programs offered by Ford on identical terms to 
all its dealers. (Stip. 16; 764a; DX G, 158e) FMC was 
charged with these responsibilities until December 31, 1974 
when it ceased doing business and was merged with Ford 
Motor Company, which assumed all of FMC’s activities. 
(2007a) 


As set forth in Ford’s principal brief as appellant (Def. 
Brief, pp. 7-8), since the 1950’s Ford has made a whole- 
sale incentive allowance (‘‘incentive allowanee’’) available 
to dealers with respect to such automotive replacement 
parts as spark plugs, filters, batteries and shock absorbers 
when resold to independent retailers—customers who could 
purchase similar replacement items from independent auto- 


References to “Ford” vehicles and dealers include Lincoln and 
Mercury vehicles and dealers, 


motive wholesalers.”’ (777a-78a) In 1968 the incentive al- 
lowance was extended to crash parts at the behest of the 
Federal Trade Commission (“‘FTC”) (DX CS-CV, 355e- 
60ec) in an effort to enccurage dealers to resell them 
to independent repair shops at prices comparable to those 
paid by dealers when using similar parts in their own repair 


operations (786a),” thereby fostering intrabrand competi- 
tion at the retail level between the dealers and the inde- 
pendent repair shops. (PX 9, le) 


Since its incorporation in 1965, FLM has conducted a 
local business, primarily in the Bronx and southern West- 
chester County, in which it purchases Ford erash parts 
from Ford dealers and resells them to independent body 
shops, garages and service stations ia that area. (Stip. 2; 
1008a) In particular, FLM has purchased crash parts from 
four Ford dealers: Central Lincoln-Mercury, Corp. of 
Brooklyn (dealership sold to Atlas Lincoln Mercury, Ine. 
(‘*Atlas’’) in July 1972) ; Thomas Motors, Inc. (‘*Themas”) 
of Yonkers: Parkview Lincoln-Mercury, Ine. (‘‘ Parkview”) 
of Yonkers; and Pleasantville Ford, Inc. (‘‘ Pleasantville’) 
of Pleasantville. (Stip. 22) It has never purchased crash 
parts from Ford. (Id.) 


The prices FLM pays its dealer-suppliers for che parts 
it purchases, the terms on which it buys the parts, and the 


7. Plaintiff's statement that “FILM was the only independent whole- 
saler in the United States of which Ford's marketing personnel 
were aware...” (PI. Brief, pp. 18-19), is extremely misleading. 
While FILM was the only independent wholesaler dealing ex- 
clusively in crash parts purchased from Ford dealers of which Ford 
was aware (814a), there were, to Ford’s knowledge, at leas‘ 37°,00C 
independent wholesalers nationwide (919a) and 3,360 whole- 
salers in the New York metropolitan area dealing in other types 
of automotive replacement parts. (8232) 

That price is the benchmark for Ford's pricing system (Stip. 15) 
and is referred to as the “dealer net” price, which is 40% off 
Ford’s suggested retail price. (4452) 


choice of dealers with which it does business are all matters 
of negotiation between FLM and the dealers, and Ford has 
neither played nor sought to play any role in such matters. 
(PX 9, le; 821a-22a) 


Prior to July 1971, the incentive allowance was available 
to dealers on resales to almost any kind of customer, the 
oniy exception being resales to another Ford dealer or to 
a vehicle owner. (Stip. 19) In July 1971, Ford clarified 
its incentive allowance policy by limiting the eligibility re- 
quirements, as they applied to all incentive-bearing parts 
(not just crash parts), to resales by dealers to customers 
engaged in automotive servicing or repair work. (Stip. 20) 
ELM claims that this change was effected with FLM 
specifically in mind and for the purpose of driving it out 
of business. (PL. Brief, pp. 10-11) - This theme, which runs 
throughout FLM’s brief, is clearly negated by the record. 


As reviewed in detail in Ford's principal brief as appel- 
lant (Def. Brief, pp. 8-11), the concerns which prompted 
Ford to review its eligibility requirements in 1971 arose 
in the context of Ford’s nationwide distribution system 
involving 6,800 dealers (Stip. 14) who were all equally eligi- 
ble to receive the incentive allowance on resales of 32,000 
different kinds of incentive-bearing parts.’ (917a) More- 
over, it was in connection with resales of incentive-bearing 
parts other than crash parts, such as spark plugs, batteries 
and filters, that audits'’ revealed an unintended definitional 


% Approximately 4,800 different kinds of crash parts were incentive- 
bearing (9184) which amounted to only 15 percent of the total 
num’ er of incentive-bearing parts 


FILM concedes (PI. Brief, pp. 9, 18) that Ford’s only purpose in 
auditing its dealers was to ascertain whether the incentive allow- 
ance had been improperly paid. FI.M does not, and cannot, con- 
tend that these audits had either the purpose or the effect of 
controlling the persons to whom or prices at which dealers resold 
parts. 


‘‘Joophole” in the eligibility requirements which enabled 
dealers to claim the incentive allowance on resales to other 
dealers through the use of intermediaries." (See, PX 110, 
134e; PX 116, 138e; PX 117, 142e) 


FLM cites the testimony of M. J. Rowlands, General Sales 
Manager—Ford Parts Division, purportedly to show that 
LM was the target of the policy clarification. (PI. Brief, 
p. 10) However, Mr. Rowlands unequivocally testified that 
the focal point of the change was concern over intermedi- 
aries involved in the distribution of non-crash parts, and 
that FLM was neither discussed nor considered in connec- 
tion with the revision of the policy.” (810a-11a, 927a, 932a) 


. As set forth in Ford’s principal brief as appellant at pp. 9-11, Ford 
recognized that the potentially adverse effects flowing from this 
‘loophole’ were at least threefold with respect to resales of in- 
centive-bearing parts in general: (1) it could frustrate the ob- 
jectives of the ‘ncentive allowance; (2) it could undermine Ford's 
policy of endeavoring to see to it that all dealers ended up on a 
price parity; and (3) it could enable two or more dealers to de- 
fraud Ford by each claiming the incentive allowance on the same 
part. 


- One gross miscitation of the record should be specifically noted. 
FLM claims at page 10 of its brief that “Ford made this change in 
its wholesale incentive plan with full knowledge that it would place 
FLM in a ‘poor competitive position,” citing page 973 of the 
Joint Appendix. At that point in the record Mr. Rowlands had 
flatly stated that the clarification of the incentive allowance was 
implemented without considering the effect it might have on 
independent wholesalers: 

“(, [D]idn’t you and your associates discuss at all what effect 
this could have on the independent wholesalers ? 
“A. No. we did not.” (973a) 


The question and answer apparently relied upon by plaintiff then 
follows: 
“Q. You appreciate now, don’t you, that this places them {inde- 
pendent wholesalers] in a poor competitive position ? 
* * * 
“A. Yes, it would place them in a poor competitive position.” 
(973a, emphasis added) 


(footnote continued on following page) 


But because the problems presented by the definitional 


, 


‘loophole’? could arise in connection with resales of any 


kind of incentive-bearing part and because considerations of 


efficiency and ease of administration dictated that the policy 
clarification be applied uniformly, across-the-board to all 
incentive-bearing parts'® (839a, 864a), resales of crash 


parts were included. 


The crushing answer to FLM’s contention that it was 
the target of the 1971 change is the undisputed fact that 
dealers who resold crash parts to FLM continued to receive 
the incentive allowance for some 16 months after the change 
had become effective in July 1971. (Stip. 24-25) It was nei 
until Oetober 1972 that J. R. Rose, Ford’s New York Dis- 
trict Sales Manager, discovered this feet. (PX 32, 12e) 
Only then were the affected dealers, Atlas and Parkview, 
informed that FLM was not an ‘‘eligible wholesale cus- 
tomer” and therefore that they were not entitled to receive 
the incentive allowance on resales to FLM.'* (PX 32, 12e, 
15e) Such a 16 month delay could not conceivably have 


(footnote continued from preceding page) 


It is apparent that Mr. Rowlands merely stated his opinion at the 
time of trial that the policy clarification might have an adverse 
effect on independent wholesalers. This testimony gives no sup- 
port to plaintiff's assertion that the change was made for the 
specific purpose of putting FILM in a poor competitive position ; 
indeed, that charge is squarely refuted by the response given by 
Mr. Rowlands immediately preceding the quoted passage. 
+ As Mr. Rowlands testified: 
“The concern here, we want one wholesale incentive system for 
our dealers. It is quite complex the way it is, and we did not 
want to add complexity by having one system for one brand of 
parts, another system for another, and another system for 
another .. .” (859a) E 


Jecause it was through inadvertence on the part of Ford personnel 
that dealers reselling to FILM had received the allowance after 
July 1971, Ford did not charge back the dealers for the allowances 
unproperly paid, (Stip. 27) 


occurred if Ford had changed its policy with FLM specifi- 
eally in mind. 


Since November 1, 1972, no Ford dealer has received the 
incentive allowance on resales of crash parts to FLM. 
(Stip. 26) Nonetheless, Ford dealers have continued to sup- 
ply FLM with substantial quantities of crash parts—more 
than $1.9 million worth. (PX 1000, 146e) 


B. The District Court’s Decisions 


1. FLM’s Robinson-Patman Claim—Devoting the bulk 
of its opinion to FLM’s claim under Section 2(a) of the 
Rcohinson-Patman Act,’ the District Court held that Ford 
had diseriininated in price between dealers selling te inde- 
pendent sepair shops and those selling to FLM; and that 
FLM—icitaer a direct nor an indirect purchaser from 
Ford--had standing to sue for damages. The fundamental 
errors in these rulings which require reversal of the judg- 
ment below are set forth in Ford’s principal brief as ap- 
peilant. (Def. Brief, pp. 16-38) In the course of his opinion, 
Judge “riesa correctly held that the ‘‘indirect purchaser” 
doctrine—under which a person who buys from an alleged 
disc-iminating seller’s customer is treated as a purchaser 
itself because of the seller’s control over the price that 
person pays—was inapplicable on the facts because Ford 
did not control the prices charged FLM by FLM’s dealer- 
suppliers; and that the doctrine of FTC v. Fred Meyer, Inc., 
390 U.S, 341 (1968) (which applies to promotional allow- 
ances under Section 2(d)) has no application to a price 
di: _rimination case under Section 2(a). 


- Moreover, according to FI.M’s own evidence (PX 1003, 147e), its 
sales during the first four months of fiscal 1976 reached record 
levels, averaging $75,450 per month as opposed to $66,579 per 
month in fiseal 1973 (Stip. 30)—the previous record sales year. 


SaaS: GS lata): 


10 


2. FLM’s Sherman Act Claims—Hacli of FiLM’s claims 
under the Sherman Act was rejected. United States vy. 
Arnold, Schwinn & Co., 388 U.S. 3865 (1967)—which pro- 
hibits territorial and customer restrictions on goods after 
the passage of title—was held inapplicable because, far 
from there being any agreement between Ford and any 
dealer not to sell crash parts to FLM, the plaintiff received 
all the parts it desired. (Slip Opinion, 1634a) Seeond, the 
Court found that FLM had fail..i ts establish iny conspir- 
acy among Ford and its dealers to fix the dealers’ prices 
to FLM; indeed, the record demonstrated that FLM paid 
low prices to its dealer-suppliers, who took narrow margins 
on these resales. (Slip Opinion, 158@a, 1587a, 1600a) ‘he 
Court likewise disposed of FLM's ciaim of a combinai i: 
between Ford and its wholly-owned subsidiary, FMC, a: 
unsupported by the evidence. (S!ip Opinion, 1635a) 


FLM’s claim that Ford’s refusa! to sell directly to it 
violated the Sherman Act—a contention which the Court 
noted was not advanced ‘‘forcefully” (and is not pressed 


on FLM’s cross-appeal)—was disniissed because, under 
‘‘well-established law, Ford had the right to distribute auto- 
mobiles and erash paris manufactured }y it soleiy to fran- 
chised dealers.” (Slip Opinion, 1637a-5s8..) As for FLM’s 
claim of monopolization under Section 2 of the Sherman 
Act, the Court (without ven reaching the issue o1 «/hether 
Ford possessed monopoly power in any *elevant market) 
ruled that the statutory prohibition against ‘ue use 0} 
monopoly power on one level of distribution « destroy 
competition with the defendant on another level had no 
application here since Ford did not compete with FLM in 
sales of crash parts to independent repair shops.” 
Opinion, 1636a-37a) 


11 


3. FLM’s Damages and Attorneys’ Fees—Although the 
District Court correctly rejected a number of FLM’s dam- 
age theories as wholly speculative or otherwise improper, 
it nevertheless awarded ‘‘automatic” damages of $246,766 
(untrebled)—the full amount of the allowances which Ford 
dealers would have received on their resales to FLM had 
I°LM been a repair shop. As discussed at length in Ford’s 
principal brief as appellant, that award plainly contravenes 
Enterprise Indus., Inc. v. Texas Co., 240 F.2d 457 (2a Cir.), 
cert. denied, 353 U.S. 965 (1957). What is more, the Court 
awarded additional damages of $44,736 (untrebled) to 
‘‘ecompensate’’ FLM for purportedly lost profits on sales it 
allegedly would have made had the incentive allowance been 
available to its suppliers, even though there was no evi- 
dence of actual lost sales.’* 

In addition, the District Court awarded $135,000 in at- 
torneys’ fees despite the acknowledged failure of FLM’s 
counsel to maintain any records of time spent prosecuting 
this action. Moreover, the Court arrived at its fee award 
of $135,000 by inflating its initial computation, based on an 
estimate of time spent multiplied by an hourly rate for 
counsel, by over 55% without giving an adequate explana- 
tion for such an increase and without examining the ques- 
ion of the overall excessiveness of attorneys’ fees in view 
of the contingent fee arrangement between FLM and coun- 
sel in this treble damages context. 


- Ford did have a few “dealer development franchises” in which it 
held a temporary ownership interest in a dealer for financing pur- 
poses. (478a) The small number of such franchises was de 
minimis, and the District Court properly found that the evidence 
was “hardly sufficient to permit a finding of vertical integration , 
between Ford and its dealers.” (Slip Opinion, 1637a) That find- 
ing is not challenged in F1-M’s cross-appeai. 

18. The District Court also issued a mandatory injunction ordering 
Ford to extend the incentive allowance to dealers reselling crash 
parts to FLM. 
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ARGUMENT 
I. 


The District Court Correctly Determined That There 
Was No Merit to FLM’s Claims Under Section 1 of 
the Sherman Act. 


FLM’s rambling argument appears to dispute two aspects 
of the Court’s determinations under Section 1 of the Sher- 
man Act: First, the finding that Ford’s incentive allow- 
ance system did not violate the doctrine of United States v. 
Arnold, Schwinn & Co., 388 U.S. 365 (1967); and second, 
the findings that there was no evidence of any combination 
or conspiracy in restraint of trade either between Ford and 
its franchised dealers or between Ford Motor Company 
and FMC. The court below was correct on both of these 
issues. 


A. FLM’s Claim Under The Schwinn Doctrine 

In United States v. Arnold, Schwinn & Co., 388 U.S. 365 
(1967), the Supreme Court held that once a seller parts 
with title to its products, it may not, by agreement, restrict 
the persons to whom or the territories in which its cus- 
tomers may resell those products. Schwinn prohibited its 
dealers from selling outside their assigned areas or to any- 
one other than franchised Schwinn outlets, and failure to 
comply with these restrictions subjected the purchaser to 
cancellation of its franchise. On these facts, the Court 
concluded that such vertically imposed restrictions on the 
customers’ right to resell were violations of Section 1, 

The Schwinn rule rests upon two crucial elem. ats present 
in Schwinn and absent here: (1) absolute and unconditional 
control by the seller over the customers with whom or the 
territories in which its dealers and distributors could deal ;’” 


19: 380 U.S:,at 37k: 
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and (2) firm and resolute enforcement of these restrictions 
by the threat of termination of the seller’s relationship with 
its dealers and distributors.” 

FLM does not dispute the absence of these critical ele- 
ments in this case. Rather, its argument boils down to the 
unsound proposition that any price differential depending 
on the functional status of the dealer’s customer amounts 
to an indirect restraint on the dealer’s freedom to decide 
to whom he will resell. There are three infirmities with the 
argument: It is wrong as a matter of fact, as a wnatter of 
theory, and as a matter of case law. 


1. FLM’s argument is wrong as a matter of fact. 


Judge Griesa found that there was no Schwinn violation 
because each Ford dealer was free to sell to FLM and did 
so (Slip Opinion, 1634a), with the result that FLM was a 
all times able to purchase all the crash parts it desired. 
That factual finding is unassailable. 


The District Court found no evidence of any agreement 
of any kind restricting any dealer’s freedom to resell to 
FLM at whatever price and on whatever terms it might 
negotiate with FLM. In fact, the evidence affirmatively 
establishes just the opposite. Ford dealers are free to 
resell crash parts to anyone, anywhere and at any price. 
(PX 9, le; PX 112, 13(a); DX G, 164e-65e) 

FLM misreads the District Court’s application of 
Schwinn when it asserts that: 


‘<The district court in our case was clearly in error 
when it held that in order for there to be a violation 
of Section 1 of the Sherman Act under the Schwinn 
doctrine, the manufaciurer’s restrictions on the con- 
ditions under and the customers to which its products 


0: Id., at 372. 
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may be sold once it had parted with title and risk 
to those products had to accompany a ‘price fixing’ 
scheme.”’ (PI. Brief, p. 26) 


The paragraph from the Court’s opinion cited by plain- 
tiff (Pl. Brief, p. 25; Slip Opinion, 1634a), makes clear that 
the Court was simply referring to the kinds of agreements 
involved in Schwinn (allocating territories and customers) 
and in United States v. Parke, Davis & Co., 362 U.S. 29 
(1960) (resale price maintenance). Judge Griesa’s critical 
finding was that: 

‘(RLM has not proved the existence of any agree- 
ment between Ford and any dealers that the dealers 
would not sell to FLM.” (Slip Opinion, 1634a) 


In the face of this incontrovertible factual fnding, FLM 
contends that Ford’s refusal to extend the incentive allow- 
ance to dealers on crash parts resold to FLM had the effect 
of controlling the customers to which dea!ers could resell. 
(Pl. Brief, at pp. 21-22) The short answer is that, as a 
matier of fact, it did not. FILM’s own evidence shows that 


after the incentive policy clarification was applied to re- 
sales ‘o FLM ia November 1972, it purchased almost $2 
million. in of crash parts from Ford dealers (PX 1000, 146e) 
—a fact totally at odds with any claim that Ford restrained 
its dealers from making such sales.*’ 


Moreover, even if there had been an agreement between Ford and 
its dealers not to resell parts to FLM (which there was not), the 
fact that FLM has been able at all times to purchase all the evash 
parts it desires undermines any claim that Ford was “firm and 
resolute” in enforcing any such purported agreement—an essential 
requirement before a Schwinn violation can be established. Janel 
Sales Corp. v. Lanvin Parfums, Inc., 396 F.2d 398, 406 (2d Cir.), 
cert. denied, 393 U.S. 938 (1968) ; see also, United States v. Eaton 
Yale & Towne, Inc., (972 CCH Trade Cas. § 73,889 (D. Conn. 
1972; Ansul Co. vy. Uniroyal, Inc., 306 F. Supp. 541, 559 (S.D. 
N.Y. 1969), aff'd in pertinent part, 448 F.2d 872 (2d Cir. 1971), 
cert. denied, 404 U.S. 1018 (1972). 
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2. FLM’s argument is wrong as a matter of theory. 


In addition to being wrong as a matter of fact, FLM’s 
argument is wrong as a matter of theory. If one were to 
treat a price differential based on the identity of the pur- 
chaser’s customer as the substantive equivalent of a post- 
sale customer restraint, any pricing variation turning upon 
the functional status of the buyer’s customer would be a 
per se Sherman Act violation. That would eliminate from 
the marketplace all functional discounts to buyers who 
resell at two distributional levels. 


For example, under FLM’s view of the law, a seller 
could not charge a dual wholesaler-retailer less on products 
purchased as a wholesaler than it charged on those pur- 
chased for retail distribution to the public; for such pricing 
would impose a ‘‘restraint’’ on retail sales flowing from 
the higher cost of such goods. Needless to say, that con- 
clusion would run counter to market realities and settled 
legal principles. 


What is more, FLM’s position is inherently self-contra- 
dictory. If, by charging a lower price to dealers on parts 
resold to independent repair shops than on those resold 
to FLM, Ford ‘‘restrains’’ sales to FLM, then by the same 
token, charging dealers a lower price on parts resold to 
independent repair shops than on those resold to vehicle 
owners would ‘‘restrain’’ sales by dealers to vehicle owners. 
Yet the latter ‘‘restraint” is the essence of the incentive 
allowance program which Ford applied to crash parts at 
the behest of the FTC; and FLM itself—in its Robinson- 
Patman Act claim—urges that it should obtain the benefit 
of that allowance—a discount which under its contorted 
Schwinn theory would be per se illegal. 


The short of the matter is that FLM’s argument would 
distort Schwinn to proscribe an incentive allowance which 
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was designed by Ford to produce a pro-competitive effect 
on intrabrand retail competition. The court below properly 
refused to endorse such a result. 


3, FLM’s argument is wrong as a matter of case law. 


In at least four cases, courts have concluded that dual 
pricing systems dependent upon the identity of the pur- 
chaser’s customer do not contravene the Schwinn doctrine. 
Abbott Laboratories v. Portland Retail Druggists Ass’n, 
Inc., 44 U.S.L.W. 4394 (March 24, 1976); United States v. 
Revlon, Inc., 1975-1 CCH Trade Cas. { 60,202 (S.D.N.Y. 
1975) ; Carter-Wallace, Inc. v. United States, 449 F.2d 1374 
(Ct. Cl. 1971) ; Paddington Corp. v. Major Brands, Inc., 359 
F. Supp. 1244 (W.D. Okla. 1973). 


Abbott Laboratories, the Supreme Court’s most recent 
Robinson-Patman Act decision, necessarily rejects FLM’s 
argument. The case involved the scope of a statutory pro- 
vision, 15 U.S.C. § 13¢, which exempts from the proscriptions 
of the Robinson-Patman Act purchases of supplies by non- 
profit institutions ‘‘for their own use”. Abbott had sold 
drugs to non-profit hospitals at a lower price than to nearby 
retail druggists. These hospitals used the drugs in a 
variety of ways, including resales to walk-in customers 
who had no present connection with the hospitals. In con- 
cluding that these latter sales (among others) did not come 
within the ‘‘own use” exemption, the Court invited sellers 
like Abbott to institute extensive tracing systems to regu- 
late and account for the use of drugs by the hospitals and 
to price according to use in the face of an express concern 
that such dual pricing would contravene the Schwinn 
doctrine: 


‘*[ Abbott] suggests the undesirability of a supplicr’s 
‘controlling the disposition of merchandise in the 
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hands of a purchaser,’ citing United States v. Arnold 
Schwinn & Co., 388 U.S. 365, 379 (1967), and they 
speak of the supplier’s ‘retroactive exposure to 
claims.’” 44 U.S.L.W., at 4400. 


In responding to this concern, the Court completely dis- 
poses of FLM’s Schwinn theory: 


‘*TAbbott’s] concern is understandable, but we feel 
that it is overstated. Looking at the problem from 
the point of view of the purchasing hospital, two 
alternatives, and perhaps niore, are presented. The 
first, and easier, is for the hospital pharmacy not to 
dispense in any way hereinabove held to be outside 
the exemption of §13c. The second is for the phar- 
macy to do exactly what [Abbott] deplore[s], namely 
to establish a recordkeeping procedure that segre- 
gates the nonexempt use ‘rom the exempt use. This 
would be supplemented by the hospital’s submission 
to its supplier of an appropriate accounting followed 
by the price adjustment that is indicated. This, to 
be sure, is cumbersome, but it obviously is the price 
the Congress has acted for the benefits bestowed 
by the controlling islation, and it should be no 
more cumbersome tun the accounting demands that 
are made on commercial enterprises of all kinds in 
our complex society of today.” 44 U.S.L.W., at 4400 
(footnote omitted). 


The Supreme Court’s invitation to engage in the record- 
keeping necessary to effectuate dual pricing to the same 
customer—which is precisely what Ford does with respect 


to crash parts—is fundamentally inconsistent with any 
suggestion that such dual pricing could constitute a post- 
sale restraint in violation of Schwinn. 


What is necessarily implicit in Abbott Laboratories had 
been made explicit earlier by Judge Wyatt in United States 
v. Revlon, 1975-1 CCH Trade Cas. § 60,202 (S.D.N.Y. 1975), 
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where the Court concluded, inter alia, that a discounting 
policy similar to Ford’s incentive allowance did not violate 
Schwimn. 


In Revlon, the government challenged, among other 
things, Revion’s system of giving so-called ‘‘beauty jobber 
customers” special discounts if they resold to beauty shops 
and beauty schools. Under Revlon’s post-1963 agreements 
with its jobbers each jobber was free ‘to resell Revlon 
products to anyone, but if it resold to persons other than 
beauty shops or beauty schools, it had to repay the ‘‘fune- 
tional discount” which was available only on resales to such 
shops or schools. The Court held that these provisions did 
not violate the Schwinn doctrine. See alse the Carter-Wal- 
lace and Paddington cases, supra, which stand for the same 
proposition. 


In sum, the facts, the theory and the case law all point 


inexorably to one conclusion—the Schwinn doctrine has no 
application to Ford’s incentive allowance. The District 
Court’s findings and conclusions on this issue were clearly 
correct and should be affirmed. 


B. FLM’s Conspiracy Claims 


1. The record is devoid ot any evidence of a 
conspiracy between Ford and its dealers. 


The District Court unequivocally found that there was 
no evidence of any agreement between Ford and its dealers 
concerning the customers to whom or prices at which the 
dealers resold crash parts. (Slip Opinion, 1634a) In short, 
it found that these decisions were the product solely of the 
dealers’ independent judgment. 

FLM argues, citing Albrecht v. The Herald Co., 390 US. 
145 (1968), that the Court erred in findmg no agreement 
because: 
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‘All FLM had to prove was that Ford was acting 
through third persons, i.e., its franchised dealers, to 
carry out its scheme to control the persons to whom 
and prices at which its dealers could sell parts 
after Ford had parted with title and risk to those 
crash parts.” (PI. Brief, at p. 26) 
Kiven assuming that Albrecht supports plaintiff's proposi- 
tion and that such evidence would suffice to demonstrate 
the requisite agreement, FLM has utterly failed to meet its 
own standard of proof. First, there is no evidence that 
Ford ever sought to control the persons to whom its dealers 
resold parts. (Slip Opinion, 1634a) FLM has always been 
able to purchase all the parts it desired from Ford dealers. 
Furthermore, it is undisputed that the various discounts 
and allowances (including the incentive allowance) offered 
by Ford to its dealers are in no way conditioned upon the 


dealer’s prices or terms of resale. (PX 9, le; 821a) 


The only evidence FLM advances to support its charge 
of an agreement not to sell crash parts to FLM is a letter 
dated November 1, 1972, written by J. R. Rose, Ford’s 
New York District Sales Manager—Ford Parts Division, 
to M. L. Hughes, Northeastern Regional Sales Manager— 
Ford Parts Division. (Pl. Brief, p. 30; PX 32, 12e) But 
all this letter reveals is Mr. Rose’s acknowledgement that 
FLM was not an elig.ble customer on whose purchases the 
incentive allowance could be claimed (PX 32, 12e) and 
that he had communicated this fact to Mr. Pollack of Atlas 
and Mr. Vogel of Parkview. (Jd. 12e, 15e) In addition, 
Mr. Rose expressed his persoral opinion that FLM should 
not be permitted to establish ‘‘. . . a similar working rela- 
tionship with another dealer or dealers ...”, which he noted 
had involved the picking up of parts without written dealer 
authorization, improper claims by dealers for the incen- 
tive allowanee and the use of an improperly issued second 
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dealer parts code. (PX 32, 13e-14e) Nothing in this letter 
provides the least suggestion that Mr. Rose thought FLM 
should be prevented from purchasing crash parts. In addi- 
tion, Mr. Rose testified at trial and unequivocally denied 
ever telling Mr. Pollack that Atlas could not sell crash 
parts to FLM.* (974a) The trial judge obviously credited 
Mr. Rose’s testimony when he found that there was no 
agreement not to sell to FLM. (Slip Opinion, 1634a) 


Against this factual background, FLM’s reliance on 
United States v. General Motors Corp., 384 U.S. 127 (1966), 
is totally misplaced. (PI. Brief, at 27-28) There, in forcing 
franchised dealers to stop selling automobiles to so-called 
‘‘discounters,’’? General Motors personnel had direct con- 
frontations with errant dealers, threatening to ‘‘knock their 
teeth down their throats” if they continued selling to dis- 
counters. 384 U.S., at 136. They also engaged in joint 
policing efforts with franchised dealers by using ‘‘shop- 
pers,” persons disguised as discounters who would entice 
dealers to sell to them and then force succumbing dealers 
to repurchase—often at a substantial loss. 384 U.S., at 137- 
38. These tactics insured the complete cessation of discount 
sales. In the words of the Supreme Court, General Motors 
presented a ‘‘classic conspiracy in restraint of trade.’’ 384 
U.S., at 140. Here, by contrast, the District Court’s factual 
findings preclude any such conclusion. 


22. This denial is corroborated by the affidavit of Mr. Pollack sub- 
mitted in opposition to eral motion for a preliminary injunc- 


tion. (Pollack afft., {3, 106a) Significantly, FLM did not call 
Mr. Pollack as a witness, even though he was readily available, 
had been listed by FLM as a prospective witness and could have 
refuted this evidence had it been untrue. : 
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2. The record is sizailarly devoid of any evidence 
of a conspiracy between Ford Motor Company 
and FMC. 


Plaintiff’s second conspiracy allegation asserts a con- 
spiracy between Ford Motor Company and FMC to restrain 
trade. (Pl. Brief, pp. 28-29) The only support advanced 
by FLM for this claim is its citation of Rea v. Ford Motor 
Company, 355 F. Supp. 842 (W.D. Pa. 1973), rev'd on other 
grounds, 497 F.2d 577 (8d Cir. 1974) for the proposition 
that ‘‘an intracorporate conspiracy could exist between 
Ford Motor Company and Ford Marketing Corporation.” 
(Pl. Brief, p. 29) But the District Court in Rea did not 
find that Ford Motor Company and FMC did conspire; in 
its charge to the jury it merely referred to these two enti- 
ties ‘‘. .. as an illustration of how a manufacturer could 
conspire with its subsidiaries.” 355 F. Supp., at 864 (em- 
phasis added). Since the issue determined in Rea was solely 
one of law and collateral estoppel applies to findings of 
fact necessary to a prior decision, the doctrine has no appli- 
cation here. See 1B Moore, Federal Practice § 0.442[1] (2d 
ed. 1965). What is more, even if the Pennsylvania District 
Court had found that Ford and FMC had conspired in Pitts- 
burgh against Rea, that finding would have no bearing on 
the issue of whether they conspired in another completely 
different factual context against FLM. In any event, it was 
up to FLM to prove the actual existence of a conspiracy 
affecting it. And it utterly failed to do so. 


FLM’s complete failure of proof on this issue was 
summed up by the court below: 


‘‘In support of its Section 1 claim FLM urges that 
there was a combination or conspiracy between de- 
fendant Ford Motor Company and defendant Ford 
Marketing Corporation. There is no evidence to sup- 
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port this contention. Ford Marketing Corporation 
did not come into existence until 1970. It assumed 
the marketing responsibility for Ford automobiles 
and parts commencing in July 1970. Ford Market- 
ing Corporation was, of course, in existence during 
1971 and 1972 when the events complained of in 
this action occurred. The essential point is that the 
relevant actions with respect to the wholesale incen- 
tive discount were undertaken, as far as the evidence 
shows, solely by personnel in the marketing arm of 
Ford, whether this arm was a division within Ford 
Motor Company or was a sepagate corporation, Ford 
Marketing Corporation. There is no evidence of any 
combination or conspiracy between the two corpora- 
tions.’’ (Slip Opinion, 1635a) 


Significantly, not a word in FLM’s brief even suggests 
that this finding of fact was not supported by the evidence, 
much less that it was clearly erroneous. 


In sum, the District Court correctly determined that 
plaintiff’s Section 1 claim was without merit. FILM’s at- 
tempt to stretch Schwinn to invalidate Ford’s incentive 
allowance is unsupportable in fact, theory and law. In 
addition, neither of its two conspiracy theories finds any 
support in the record. 
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I. 


The District Court Correctly Determined That There 
Was No Merit to FLM’s Monopolization Claim Under 
Section 2 of the Sherman Act. 


FLM contends that Ford violated Section 2 of the 
Sherman Act*® by seeking ‘‘to monopolize and control the 
sale and distribution of crash parts on the whoiesale level 
and in the after market as well.” (Pl. Brief, p. 33) The 
District Court rejected this claim, holding in essence that 
Ford could not monopolize or attempt to monopolize a 
market in which it did not compete.** That holding was 
eminently correct. 


Section 2 makes it unlawful for any person to ‘‘monopo- 
lize, or attempt to monopolize, or combine or conspire with 


2. 15 U.S.C. §2. 


24. Since Ford’s absence from the allegedly monopolized ‘‘market”’ 
was dispositive, the District Court had no occasion to reach the 
threshold issue in ary monopolization case—the delineation of the 
relevant market. E.g., United States v. Grinnell Corp., 384 U.S. 
563, 570-71 (1966). Needless to say, FLM’s ipse dixit (PI. Brief, 
p. 36) that “Ford crash parts” are the relevant product market is 
no substitute for proper findings based on an evidentiary record. 
This is particularly true here in light of the well-settled proposition 
that a single supplier’s natural monopoly over his own product 
does not define the market for antitrust purposes. E.y., United 
States v. E. I. duPont de Nemours & Co., 351 U.S. 377, 393 
(1956); Hudson Vailey Asbestos Corp. v. Tougher Heating & 
Plumbing Co., Inc., 510 F.2d 1140, 1144, 1.3 (2d Cir. 1975) ; 
Packard Motor Co. v. Webster Motor Car Co., 243 F.2d 418, 420 
(D.C. Cir.), cert. denied, 355 U.S. 822 (1957) ; Schwing Motor 
Co. v. Hudson Sales Corp., 138 F. Supp. 899, 902 (D. Md.), 
aff'd per curiam, 239 F.2d 176 (4th Cir. 1956), cert. denied, 355 
U.S. 823 (1957). There is no reason to remand the issue of 
market definition to the District Court, however, because no matter 
how the market may be defined, no Section 2 violation was 
established. 


any other person or persons to monopolize ... .” The 
Supreme Court has defined the offense of monopolization 
as having two elements: 


‘*(1) the possession of monopoly power in the re!e- 
vant market and (2) the willfvl acquisition or main- 
tenance of that power as distinguished from gi.avth 
or development as a consequence of a superior pred- 
uci, business acumen, or historic accident.”*” 


And the offense of attempting to monopolize entails both a 
‘‘specific intent to destroy competition or build monop- 


mB) 


oly’’* and a ‘‘dangerous probability 
the relevant market will be obtained.*” 


that monopoly in 


Both offenses thus require, as a prerequisite to any lia- 
bility, that the putative ‘‘monopolist’’ be engaged in com- 
petition within the allegedly monopolized inarket. Por how 
can one conceivably possess and wilifu!’y imeintain mone p- 
oly power in a market which he has not entered? Asd how 
can someone outside the market be in a position where 
there is a dangerous probability that Se will monopolize ‘t? 
These questions answer themseives. To charge Ford with 
monopolizing or attempting to monopolize sales of Ford 
crash parts at wholesale when Ford sells crash parts only 
to franchised dealers and does not compete in tic wholesale 
market simply makes no sense. 


"LM cites no authority to support its unsound view of 
the law. As the District Court pointed oni (Slip Opinion, 


25. United States v. Grinnell Corp., 384 U.S 563, 570-71 (1906). 
26- Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 
626 (1953). 
E.g., Swift & Co. v. United States 196 U.S. 375, 396 (1905) ; 
Kreager v. General Electric Co., 497 V.2d 408, 471 (2d Cir.), 
cert. denied, 419 U.S. 861 (1974). 


1636a-37a), the only Section 2 cases relied on by FLM are 
plainly distinguishable because they stand for the principle 
that monopoly power on one level of distribution may not 
be utilized to destroy competition with the defendant at 
another level—a situation not present here since all of 
Ford’s crash parts sales are made at the same distribu- 
tional level—to its franchised dealers. 

Thus, Fastman Kodak Co. v. Southern Photo Materials 
Co., 273 U.S. 359 (1927) (Pl. Brief, p. 33), concerned 
Kodak’s refusal to accord a dealer’s discount to a photo- 
graphic supplies dealer with whom Kodak competed for 
retail business through its own vertically integrated dealer 
outlets. And Poster Exchange Inc. v. National Screen Serv- 
ice Corp., 431 F.2d 334 (Sth Cir. 1970), cert. denied, 401 U.S. 
912 (1971) (PI. Brief, p. 34), involved a similar refusal] to 
sell at a wholesaler’s discount to jobbers competing with the 


defendant for equipment sales to motion picture theaters.” 
In each case, the defendant (which was a monopolist at the 
manufacturing level) performed acts in furtherance of an 
effort to extend that monopoly to the distributional level 
where it competed head-to-head with the plaintiff. There 
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is no parallel here.** Ford does not compete with FLM— 


**. The District Court also properly distinguished Otter Tatl Power 
Co. v. United States, 410 U.S. 366 (1973), on the same ground. 
The defendant electric utility was found to have willfully main- 
tained its monopoly power in the retail sale of electricity by use of 
its dcminant position as a wholesaler. 


#8, FLM’s citation (PI. Brief, p. 37) of Times-Picayune Publishing 
Co. v. United States, 345 U.S. 594, 611 £7953)—a case which 
invelved tie-in sales—is totally beside the po... In any event, all 
the Supreme Court said was that “the essence of illegality in tying 
agreements is the wielding of monopolistic leverage; a seller ex- 
ploits his dominant position in one market to expand his empire 
into the next” (emphasis added). Times-Picayune merely under- 
scores the fallacy in FILM's argument, since in this case Ford 
made no efiort to “expand” its business into wholesale distribu- 
tion. 


a ee 


or with anyone else for that matter—in the distribution of 


crash parts to independent repair shops; and that fact is 
the complete answer to any claim that it monopolized or 


attempted to monopolize such a market." 


Since FLM’s claims of monopolization and attempt to 
monopolize are manifestly without foundation, its only 
conceivable remaining Section 2 theory would be some 


ephemeral conspiracy between Ford and its dealers to 


monopolize wholesale distribution of crash parts fer the 
benefit of the dealers. FLM/’s brief does not press any such 
theory, and for good reason: The facts do not support it. 
Judge Griesa specifically found that ‘tthe sole activity of 
the dealers vis-a-vis Ford is to pay the prices charged by 
Ford” and that ‘‘F LM has not proved the existence of any 
agreement between Ford and any dealers that the dealers 
would not sell to FLM.’’ (Slip Opinion, 1634a) These find- 
ings, which negate any concert of action between Ford and 
its dealers, are fully supported by the evidence. (See dis- 
cussion at pp. 18-20, supra). 


In sum, FILM’s Section 2 claim is totally without merit, 
and the District Court’s determination to that effect should 
be affirmed. 


As noted supra, p. 11, n.17, the District Court properly found that 
Ford's “dealer development franchises” were de minimts 


Wholly apart from this dispositive fact, and putting to one side 
the absence of any factual finding that Ford possessed monopoly 
power in a relevant market, FLLM’s Section 2 claim sutfers from 
still another fatal deficiency: FILM did not prove and the District 
Court did not find that Ford did anything willfully to acquire or 
maintain its alleged power—1.e., that it “had a deliberate or willful 
purpose to exercise monopoly power.” /nternational Railways of 
Central America v. United Brands Co., 1976-1 CCH Trade Cas 
€ 60,764, at p. 68,301 (2d Cir. 1976). 


The District Court Correctly Determined That FLM 
Was Not an Indirect Purchaser from Ford and That 
the Fred Meyer Doctrine Has No Application Here. 


In the course of its opinion with respect to FLM’s price 
discrimination claim under the Robinson-Patman Act,** the 
District Court rejected FLM’s contention that it should be 
deemed a purchaser of crash parts from Ford despite the 
fact that it never bought such products from Ford and 
dealt only with Ferd’s direct customers, Ford’s dealers. FLM 
asserted this proposition under two rubries: (1) the ‘‘in- 
direct purchaser’’ doetrine, which applies when a supplier 
has de facto contro] over the price paid for his products by 
persons who purchase, net from him, but from his custom- 
ers; and (2) the doctrine of FTC v. Fred Meyer, Inc., 390 
U.S. 341 (1968), which applies only to promotional pay- 
ments under Section 2(d) of the statute and requires a 
supplier toe provide such payments on proportionally equal 
terms to retailers buying from wholesalers if they are also 
provided to retailers who buy directly from the supplier. 
The District Court’s rejection of both theories was cor- 
rect.** 


8%. Ford's principal brief as appellant (Def. Brief, pp. 16-38) sets 
forth the reasons why the District Court erred in holding that 
Ford had violated Section 2(a) of the Robinson-Patman Act and 
that FLM had standing to recover treble damages premised on 
any such violation. 


88. Slip Opinion, 1619a-21a. 


IR 
mh 


A. The Indirect Purchaser Doctrine 
Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, makes it unlawful *‘for any person 
to discriminate in price between different: purchas- 
ers .. .’’ under specified conditions. It is thus a statutory 
prerequisite to liability that there be a price discrimination 
between two persons who buy the same product trom the 
same seller. There is, however, one limited caception to 
this basie proposition. If the defendant-seller in fact con- 
trols the price paid by a party who buys from a-direet pur- 
chaser (for example, a retailer who buys from a direct- 
buying wholesaler), it becomes proper to treat that party as 
an ‘‘indirect purchaser’’ from the suppher. As the leading 
authority on the Robinson-Patmian Act put it: 


‘“{Tjhe Federal Trade Commission has developed 
the doctrine of ‘indirect purchasers,’ which treats as 
the supplier’s own customers, in contemplation of 
law, the accounts of his distributors whose autonomy 
he has supplanted by his own activities.’’ F. Rowe, 
Price Discrimination Under the Robinson-Patman 


Act 57 (1962). 


Since the doctrine is designed to saddle the supplier with 
Robinson-Patman Act responsibility for the prices paid by 
the ‘‘indirect purchaser’’ to someone else, the sine qua non 
to its application is a factual showing that the defendant so 
controlled the terms of resale as to make the ‘‘indirect” 
purchaser his own. As the District Court accurately 
summed up the rule’s rationale: 

‘‘The indirect purchaser doctrine has been developed 


to cover situations where a defzndant has de facto 
control over the purchase price paid for goods by 


* 15-0 SC. § loa). 
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parties more than one step removed from the de- 
fendant in the line of distribution. The basic idea is 
that if such a defendant in some way controls the 
prices to such customers by means of suggested price 
lists or otherwise, they become ‘indirect purchasers’ 
from the defendant within the meaning of § 2(a).’’ 
(Slip Opinion, 1619a) 


Accord: American News Co. v. FTC, 300 F.2d 104, 109-10 
(2d Cir.), cert. denied, 371 U.S. 824 (1962) (‘As long as 
[the supplier] exercises control over the terms of a trans- 
action he is held to this duty [not to oiccriminate]; other- 
wise the requirement of the statute eci) be easily avoided 
by use of a ‘dummy’ wholesaler. If there is no control the 
duty naturally ends, for the manufacturer has no power 
to protect the buyer’s competitors.’’); Checker Motors 
Corp. v. Chrysler Corp., 233 F. Supp. 876 (S.D.N.Y. 1968), 
aff'd, 405 F.2d 319 (2d Cir.j, cert. denied, 394 U.S. 999 
(1969) (insufficient showing of control to warrant prelimin- 
ary injunction) ; Hiram Walker, Inc. v. A € S Tropical, Inc., 
407 F.2d 4 (Sth Cir.), cert. denied, 396 U.S. 901 (1969) 
(ductrine inapplicable because no control over discounts 
granted to retailers by direct purchasing wholesalers) ; 
Purolator Products, Inc., 65 F.T.C. 8, 32 (1964), aff’d, 352 
F.2d 874 (7th Cir. 1965), cert. denied, 389 U.S. 1045 (1968) 
(The doctrine applies where ‘‘the prices to be charged the 
indirect purchaser are effectively established by the manu- 
facturer, and where virtually all the conditions and terms 
upon which the sale is to be consummated are fixed by the 
manufacturer or are subject to its approval . . . .”). 


Applying these well-settled principles, the District Court 


found as a fact that ‘‘Ford has never sought to suggest 
or influence in any way the markup charged by a Ford 
dealer to FILM.’’ (Ship Opinion, 1620a) Noting that ‘‘there 
is no ‘suggested’ price to FLM, as there is in the usual case 
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involving the indirect purchaser doctrine” (/d.), Judge 
Griesa concluded that FLM had failed to satisfy the 
doctrine. 


FLM challenges neither Jistrict Court’s statement of 
the applicable law nor its findings of fact on this issue. 
Rather, it argues that Ford exercised the requisite control 
over the price FLM paid its dealer-suppliers because Ford 
did not grant the incentive allowance to its dealers on such 
resales. In other words, according to FLM, Ford was re- 
sponsible for the price independently arrived at by the 
dealer solely because the dealer would not be likely to 
charge FLM less than the amount it had paid to Ford. 


The argument is nonsensical. As the District Court aptly 
observed, under such a rule ‘‘the doctrine would apply to 
every resale of goods’? (Slip Opinion, 1620a); every cus- 
tomer of a direct purchaser would ipso facto become an 
‘‘indireect purchaser’? of the original supplier. Under 
FLM’s reasoning, for example, Ford ‘*controls’’ the price 
at which dealers can resel! crash parts to vehicle owners 
merely by charging the ‘‘dealer net” price to its dealers, 
since the dealers will invariably charge more to their cus- 
tomers than they pay to Ford—and every motorist who buys 
a crash part from a dealer automatically becomes Ford’s 
‘‘indirect purchaser’? for Robinson-Patman Act purposes. 
Such a result, needless to say, would make a mockery of 
the statute. 


Inconsistently, FLM does not really contend that the 
indirect purchaser doctrine should apply to it. For if the 
doctrine were applicable, Ford would have to see to it that 
FLM paid the same price as that paid by dealers who 
resell to independent repair shops. Yet FLM expressly 


disclaims any such obligation on Ford’s part. In its orief, 
FLM states: 
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‘“‘FLM was not contending that it had the right to 
purchase crash parts for the same price as fran- 
chised Ford dealers.’’ (Pl. Brief, p. 41) 


Its contention was that FLM’s suppliers were entitled to 
the same price as dealers who resold to independent repair 
shops. 


In sum, FLM’s invocation of the indirect purchaser doc- 
trine is totally devoid of merit, and the District Court cor- 
rectly rejected it. 


B. The Fred Meyer Doctrine 


FLM also argues that, under FTC v. Fred Meyer, Inc., 
390 U.S. 341 (1968), Ford was obligated to afford the in- 
centive allowance to FLM under Seetion 2(d) of the statute. 
This cléim is groundless. First it is improperly asserted 
for the first time on this appeal; the District Court con- 
sidered Fred Meyer only by analogy and properly rejected 
FLM’s argument in that regard. What is more, FJ.M’s 
claim is legally unsound since Section 2(d)’s prohibition of 
unequal promotional allowances has nothing to do with 
FLM’s claim of price discrimination. 


Section 2(d)*” provides, in relevant part, that: 


‘‘{T]t shall be unlawful for any person. . . to pay 
. anything of value to . . . a customer of such 
person . . . as compensation or in consideration for 
any services or facilities furnished by or through 
such customer in connection with the . . . sale . 
of any products... sold. . . by such person, unless 
such payment or consideration is available on pro- 
portionally equal terms to all other customers com- 
veting in the distribution of such products . a 


%- 15 U.S.C. § 13(d) 
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In Fred Meyer the Supreme Court held that this provision 
requires a supplier who gives promotional or advertising 
allowances to a direct-buying retailer to make them avail- 
able or proportionally equal terms to retailers who buy 
the supplier’s products through wholesalers and compete 
for retail customers with the direct buyer. In an effort to 
give effect to ‘‘the central purpose of Section 2(d)’’*~ and 
after a careful review of that provision’s legislative history, 
the Court construed the term ‘‘customer’’ for purposes of 
that section as encompassing a retailer who buys the de- 
ferndant’s product from a direct-buying wholesaler and 
competes with a direct-buying retailer in the product’s 
resale. That holding has no bearing whatsoever on this case. 


To begin with, FLM’s complaint did not charge a viola- 
tion of Section 2(d), and it did not present the case to the 
District Court on that theory. The claim cannot now be 
asserted for the first time on appeal. First Nat’l Bank of 
Cincinnati v. Pepper, 454 F.2d 626, 636 (2d Cir. 1972) 
(“‘{ We cannot consider a ‘new issue, not raised by the 
pleadings in the District Court or considered by it,’ whether 
raised by motion to amend a complaint or otherwise.’’) ; 
Ansul Co. v. Uniroyal, Inc., 448 F.2d 872, 886 (2d Cir 1971), 
cert. denied, 404 U.S. 1018 (1972) (‘‘. . . Daly-Herring did 
not raise this issue until its appeal, and in such a situation 
it is clear both that the claim: was not proven at trial and 
that it cannot be raised for the first time in this Court.’’). 


Second, even if FLM’s complaint had charged Ford with 
a violation of Section 2(d), the claim would be without 
substance. For Section 2(d) is concerned solely with pro- 
motional payr ents in connection with the resale of the 
defendant’s products, not with the price originally paid for 


6. 300 U.S., at 349. 
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them. That is because the statute, by its terms, applies to 


665 


payments ‘‘in consideration for any services” furnished 
‘‘in connection with the . . . sale’’ of the products in ques- 
tion by the customer. That language cannot be read te 
apply to the price charged to the customer by an allegedly 
discriminating seller. Nor does it apply to functional dis- 
counts to purchasers at different distributional levels. Sec- 
tion 2(d) covers only payments by the seller to the customer 
tor promotional activities—such as advertising—unrelated 
to and separate from the price paid tor the product. 


The Ninth Circuit hit the nail on the head in Rutledge v. 
Electric Hose & Rubber Co., 511 F.2d 668, (9th Cir. 1975) ; 


‘‘Section 2(d) does not refer to benefits to ‘favored 
buyers’ in connection with the original sale te the 
buyer, such as discounts, nor does it refer to a seller 
who charges different prices to different buyers ac- 
cording to the qualification or functional level of the 
buyer; rather it refers to payments in connection 
with the resale by the buyer of the goods, for ad- 
vertising, promotion or other similar purposes.’’ 511 
F.2d, at 678. 


See also, Kirby v. P. R. Mallory & Co., 489 F.2d 904, 910 
(7th Cir. 1973); F. Rowe, Price Discrimination Under the 
Robinson. Patman Act 371-72 (1962). 


87. As Rowe explains at 371-72: “The objective of Sections 2(d) and 
2(e) was to enact a strict prohibition on specially defined pro- 
motional arrangements which operated to confer concealed dis- 
criminatory benefits on favored buyers. Such a discriminatory 
advantage arose if the customer received promotional payments 
without a quid pro quo, or which ‘subsidized’ the promotion of his 
business to the detriment of the competitors unable to secure com- 
parable arrangements. On the other hand, a seller’s terms of sale 
or concessions nof in respect of actual er purported promotional 
activities were to be measured by the legal provisions governing 
direct or indtrect diseriminadon in price.” 
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This distinction between the promotional payments en- 
compassed by Section 2(d) and price discrimination within 
the ambit of Section 2(a) is not a mere formality. It has a 
critical substantive impact. While Section 2(a) prohibits 
only those discriminations in price likely to substantially 
injure competition and is subject to a ‘‘cost-justification”’ 
defense, Section 2(d)’s prohibition of disproportionate pro- 
motional allowances is virtually absolute; no injury to 
competition need be shown and no cost-justification defense 
is available. FTC v. Simplicity Pattern Co., 360 U.S. 90 
(1959). Indeed, the Supreme Court noted that this critical 
distinction could well have been designed to induce sup- 
pliers ‘‘to confine their discriminatory practices to price 
differentials . . . .’’ Id., at 68. 

Here, Ford made no promotional payments. It merely 
provided its dealers a 25% discount off the price they paid 
for crash parts which they resold tu independent repair 
shops. Such resale is not the furnishing of a service or 
facility in connection with the sale of crash parts. If it 
were, all functional discounts would have to comport with 
Section 2(d)—a patently absurd result, since it would 
render superfluous the application of Section 2(a) to such 
discounts. Section 2(d) is thus totally inapplicable here; 
and Fred Meyer, which dealt solely with that provision of 
the statute, is accordingly inapposite. 

What is more, extension of the Fred Meyer rationale to 
price discrimination cases would be inherently anti-com- 
petitive and run directly counter to the per se strictures of 
the Sherman Act. 


8s Although the case, as decided in the Federal Trade Commission 
and the Court of Appeals, involved claims under both Section 2(a) 
and Section 2(d), the Supreme Court's grent of certiorar? was 
limited to the Section 2(d) issue, 386 U.S. 907 (1967), and Chief 
Justice Warren noted that point at the very outset of his opimien 


390 U.S., at 343-44. 


It is one thing, as in Fred Meyer, to compel a supplier to 


see to it that every competing retailer of the supplier’s 
product—whoever his immediate vendor may be—receives 
a proportionally equal advertising allowance. Such a rule 
has no effect on the price paid by the retailer to the airect- 
buying wholesaler for the product; it merely requires that 
a payment be made to every retailer who provides specified 
promotional services. It is quite another matter, as FLM 
would have it, to require the supplier to see to it that its 
customers pass on a discount in the price they charge their 
customers—a form of vertical price fixing and a per se 
violation of Section 1 of the Sherman Act. Dr. Miles 
Medical Co. v. John D. Parks & Sons, 220 U.S. 373 (1911). 


The District Court distinguished Fred Meyer on another 
somewhat related ground. It noted that the Supreme 
Court’s purpose was ‘‘to equalize the position of the par- 
ties,’’ that is, the competing retailers (whether or not 
direct purchasers from the suppher). Here, on the other 
hand, FLM neither sought nor was entitled to ‘‘equalization 
of its prices with the prices paid by the Ford dealers.”’ 
(Ship Opinion, 1621a) That conclusion was correct. Indeed, 
any other result would, as a practical matter, dispense with 
the ‘‘control’’ requirement of the indirect purchaser doc- 
trine. For if Fred Meyer applied under Section 2(a), 
every customer of a customer would be an indirect pur- 
chaser and the entire statutory scheme would beeome un- 
recognizable. 


It is noteworthy that this Court, after Fred Meyer was decided, 
affirmed a rejection of the indirect purchaser doctrine on the facts 
because the plaintiff failed to show that the defendant controlled 
the price paid by the customer of its customer. Checker Motors 
Corp. v. Chrysler Corp., 283 I. Supp. 876 (S.D.N.Y. 1968), aff'd, 
405 F.2d 319 (2d Cir.), cert. denied, 394 U.S. 999 (1969). That 
result could not have been reached if red Meyer (which would 
render every customer of a customer an “indirect purchaser” as a 
matter of law) apphed to Section 2(a) price discrimination cases. 
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In sum, FLM’s reliance on Fred Meyer is totally mis- 
placed. The Supreme Court established a limited rule for 
cases involving promotional payments challenged under 
Section 2(d). That rule simply has no application to a 
price discrimination case under Section 2(a). 


IV. 


The District Court Correctly Deter:rnined That There 
Was No Merit to FLM’s Disallowed Claims for Dam- 


ages, Attorneys’ Fees and Costs. 


Ford submits that, since the District Court’s finding of 
a Robinson-Patman Act violation was erroneous and that 
the court below correctly disposed of FLM’s Sherman Act 
claims, this Court need not reach the issues of damages and 
attorneys’ fees. In any event, FLM’s cross-appeal on these 
issues is groundless. 


A. FLM’s Various Claims for Damages 
Are Without Merit 


In its brief, FLM reels off, without a semblance of 
analysis, a number of damage claims which it asserts the 
court below improperly rejected. These include: (1) lost 
profits purportedly due to impaired growth; (2) loss of 
goodwill and (3) increased dealer markups. Each of these 
claims was separately considered by the District Court and 
rejected as wholly speculative or not causally related to 
the violation of the Robinson-Patman Act which the Court 
had found. (Supp. Opinion, 2027a-32a)*; FLM’s brief fails 


The District Court’s supplemental opinion on damages and at- 
torneys’ fees appears at pp. 2022a-43a of the Joint Appendix. 
References to pages of that opinion are preceded by the abbrevia- 
tion “Supp. Opinion.” 
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to set forth any basis whatsoever for disturbing the District 
Court’s findings with respect to these rejected claims. 


1. Claim for lost profits purportedly due to 
impaired growth. 


I*LM maintains that its sales were consistently growing 
at a rapid rate and that: 


‘“The proper methed of calculating FLM’s lost profits 
on sales was to permit ILM to take into account a 
growth in sales volume it had estabiished for all of 
the years it had been in business and then permit 
FLM to recover lost profits on the difference in the 
sales volume between its actual volume in fiseal 1974 
and fiscal 1975 and the amount of volume it would 
have had if Ford had not violated the antitrust 
laws.” (Pl. Brief, at p. 47) 


In addition to suffering from all the infirmities thoroughly 
reviewed in Ford’s principal brief as appellant in connee- 
tion with FLM’s claim for ‘‘lost sales’? which was allowed 
by the Court (Def. Brief, pp. 43-48), this claim simply piles 
speculation upon speculation. 


There is not the slightest support for the contention that, 
if Ford had extended the incentive allowance to crash parts 
resold to FLM and FLM’s suppliers had passed the entire 
allowance on to it, FLM’s sales volume would have steadily 
grown at the 8.8% rate projected by its lawyer-accountant- 
expert witness, David L. Wasser. (PX 1002 id., 152e) In- 
deed the very exhibit upon which Mr. Wasser based his 
projection belies it. This exhibit shows that the rate of 


growth of F-LM’s sales for the three years used by Mr. 


Wasser to determine FLM’s ‘‘average growth factor” was 
steadily declining from 15.4% in fiseal 1971 to 12.6% in 
fiscal 1972 to 8.4% in fiscal 1978. (Id.) 


The unlikelihood that plaintiff's sales volume would have 
steadily increased, even had the dealers reselling to FLM 
been receiving the incentive allowance and passing it on to 
FLM, is buttressed further by the testimony of plaintiff's 
principal that the number of FLM’s customers had not 
increased significantly since at least October 1, 1971 (1008a), 
long before the incentive policy clarification was made ef- 
fective on resales by dealers to FLM. Moreover, with the 
inherently limiting factors of how much business FLM’s 
two principals, Mr. MeKee and Mr, Andidero, could per- 
sonally do, FLM purposely had decided to confine its own 
sales area to the Bronx and lower Westchester County. 


(Id.) 


Autowest, Inc. v. Peugeot, Inc., 434 F.2d 556 (2d Cir. 
1970) and Bigelow v. RKO Radio Pictures, Inc., 327 US. 
251 (1946) (Pl. Brief, at p. 48), are beside the point. In 
Autowest, this Court found that the 10-year profit projec- 
tion prepared by plaintiff was, at best, ‘‘weak” evidence 
of lost growth but ruled that its saving grace was that 
it had been prepared prior to the commencement of the 
action for use in making an important business decision 
and not, as here, for the sole purpose as a trial exhibit 
in litigation. 434 F.2d, at 566. As for Bigelow, the Su- 
preme Court warned that a verdict may not be based upon 
speculation and guesswork, even when the defendant's al- 
leged wrong has prevented a more precise computation, 
327 US., at 264. 


2. Claim of loss of goodwill. 


Plaintiff's claim for loss of goodwill is ludicrous. If 
EF LM—which is still actively engaged in business—lias any 
meritorious antitrust claim, Ford will be, as is the ease 


now during the pendency of appeal, subject to an injune- 
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tion. Plaintiff’s expert witness, Mr. Ws sser, failed to take 
this dispositive facet into account when he made his cal- 
culations of the purported loss of goodwill. (649a-50a) As 
the court below properly found, FLM’s potential entitle- 
ment to permanent injunctive relief renders improper any 
award for loss of goodwill.’ (Supp. Opinion, 2032a) 


3. Claim for increased markups by dealers. 


Although FLM does not discuss this claim in its dam- 
ages argument, it does make reference to it in its argument 
under Section 1 of the Sherman Act. (Pl. Brief, p. 32) 
Plaintiff contends that prior to the time Atlas ceased deal- 
ing with it in 1972 it paid Atlas a 3% markup over ‘‘dealer 
cost,’’ but that after Atlas ceased dealing and plaintiff 
began purchasing parts from other dealers, it was required 
to pay a 5% markup to these dealers. (/d.) The complete 
response to this contention was given by the court below 
when it stated: 


‘‘(T here is no sufficient showing that Ford’s actions 
were the proximate cause of the termination of 
FLM’s business dealings with Atlas. There is no 
indication that Ford prevented Atlas from negotiat- 
ing to continue business after the withdrawal of the 
wholesale incentive allowance. Ford certainly did not 
prevent FLM from purchasing from other Ford 
dealers. As to the amount of markup charged by 
these other dealers, this was strictly a matter of 
negotiation between FLM and such dealers. Ford 
is not liable for this item of damages. (Supp. Opin- 
ion, 2030a) 


*t. Moreover, substantial evidence was presented at trial demonstrat- 
ing that FLM’s claim for loss of goodwill was duplicative of its 
claim for lost profits from) purported “lost sales”’—an item of 
dameges which was allowed by the District Court. (639a-42a ; 
Def. Post-Trial Brief, 1554a-55a) 
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FLM does not, and cannot, point to any evidence to the 
contrary. Mr. MeKee, FLM’s principal, testified that after 
Atlas ceased dealing with his company, he negotiated sepa- 
rately with several dealers to purchase perts. (476a, 477a, 
574a) Some of these dealers agreed to pass on to FLM 
the benefits of certain discounts and allowances offered by 
Ford to its dealers (574a), while others did not. (476a) One 
dealer required FLM to pay on a weekly basis for parts 
purchased (476a), while another agreed to bill FLM ona 
monthly basis. (574a) In none of these negotiations is chere 
the least indication that Ford played any role in the 
dealers’ decisions. 


B. FLM’s Claims for an Additional Award c 
Attorneys’ Fees and Costs are Without Merit 


ELM complains that the District Court erred: (1) when 
it failed to award more than $22,500 in attorneys’ fees” 
pursuant to Section 4 of the Clayton Act* for services ren- 
dered by, FLM’s lawyer-accountant-expert witness, David 
L. Wasser; and (2) when it refused to award plaintiff as 
taxable costs the amount of fees claimed to have been paid 
for the accounting services of Mr. Wasser and two other 
certified public accountants. If the Distriet Court acted 
improperly, it erred on the side of excessive xenerosity ; 
and with respect to the recovery of accounting fees as 
taxable costs, the controlling authorities unanimously sup- 
port the Court’s rejeetion of this claim. 


‘2. The District Court made an initial award of attorneys’ fees of 
$22,500 for Mr. Wasser and $64,255 for the firm of Julien & 
Schlesinger, P.C., plaintiff's trial counsel, based upon the Court's 
estimate of the time spent by counsel prosecuting this action 
(Supp. Opinion, 2041a) The Court proceeded, however, to inflate 
this combined sum of $86,755 by over 550% to reach a final award 
of $135,000. (Supp. Opinion, 2042: ) 


15 U.S.C. § 15. 
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1. Claim for additional attorneys’ fees. 


The District Court carefully noted the applicable princi- 
ples under which attorneys’ fees pursuant to ‘‘ection 4 
are to be awarded" and clearly reviewed counsel’s claims 
as to the work performed and the time spent. (Supp. 
Opinion, 2038a-42a) As discussed more fully below, the 
Court’s task of evaluating these claims was made more 
difficult by the flagrant failure of plaintiff’s counsel to 
maintain adequate time records, But even so, substantial 
awards were made based upon an estimate. 


The Court found that the bulk of Mr. Wasser’s time was 
spent performing work which was ineligible for an award. 
This ineluded his pre-complaint negotiations with the FTC 
and with Ford (Supp. Opinion, 2038a; Wasser afft., 1667a) ; 
his presentation of a motion for a preliminary injunction 
which was subsequently withdrawn (Supp. Opinion, 2038a; 
Wasser afft., 1667a-68a); and his services as plaintiff's 
expert witness, which was his principal function after 
FLM’s retention of Julien & Schlesinger in July 1974. 
(Supp. Opinion, 2039a; Wasser afft., 1668a-70a) 


Indeed, the only court papers filed by Mr. Wasser for 
which attorneys’ fees could properly be allowed were the 
complaint (5a-14a), filed in February 19738, and a set of 17 


44. Plaintiff does not take issue with the well established principles 
followed by the District Court that awards under Section 4 may 
be made only for time spent successfully prosecuting antitrust 
claims and that in no event may awards under Section 4 be made 
for securing injunctive relief. Decorative Stone Co. v. Biég. 
Trades Council, 23 F.2d 426 (2d Cir.), cert. dented, 277 U.S. 594 
(1928) ; Trans World Airlines, Inc. v. Hughes, 312 ¥. Supp. 478, 
482-83 (S.D.N.Y. 1970), aff'd, 449 F.2d 51 (2d Cir. 1971), rev'd 
on other grounds, 409 U.S. 363 (1973); Union Leader Corp. v. 
Vewspapers of New England, Inc., 218 F. Supp. 490, 492 (D. 
Mass. 1963), aff'd, 333 F.2d 798 (1st Cir.), cert. denied, 379 U.S. 
931 (1964). 


written interrogatories, served in March 1974. (159a-66a) 
For the work performed in preparing these two documents 
the Court awarded plaintiff $10,000 and $7,500 respectively.” 


If the Court’s award of attorneys’ fees is te be faulted 
it can be only on the grounds of excessive generosity. If one 
were to apply an objective standard, the Court’s award for 
the complaint, which is only ten pages long and contains a 
string of boilerplate and indiscriminate allegations never 
raised at trial, amounts to $1,000 per page; while the award 
for drafting the 17 interrogatories amounts to $440 per 
interrogatory. 


Ford submits that these liberal fees were due in large 
measure to the utter failure of plaintiff's counsel to main- 
tain adequate time records. As the court below noted: 


“The task of sorting out what time related to 
recoverable items and what time related to non- 
recoverable items is obviously made more difficult 
than it should be because of the failure of the at- 
torneys to keep time records.’? (Supp. Opinion, 
2038a) 


More importantly, the magnitude of the award of at- 
torneys’ fees in the face of this acknowledged refusal of 
counse} to maintain time records squarely contra enes the 


express policy declared by this Court that counsel secking 


fee awards must maintain records of time spent: 


‘‘We wish to emphasize that any attorney who 
hopes to obtain an allowance from the court should 


The Court determined that an appropriate hourly rate for Mr. 
Wasser's legal services was $100 (Supp. Opinion, 2040a) and 
allowed Mr. Wasser 100 hours for investigating the facets and 
preparing the complaint (Supp. Opinion, 2038a) and 75 hours for 
drafting the set of written interrogatories, (Supp. Opinion, 2039a ) 
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keep accurate and current records of work done and 
time spent . . . . There is no excuse for an estab- 
lished law firm to rely on estimates made on the 
eve of payment and almost entirely unsupported by 
daily records or for it to expect a court to do so.” 
In re Hudson & Manhattan Railroad Co., 339 F.2d 
114, 115 (2d Cir. 1964). 


More recently, In re Borgenicht, 470 F.2d 283 (2d Cir. 
1972), recognized that the continuing failure of counsel té 
maintain adequate time records, despite the Court’s ad 
monitions, may require the imposition of sanctions: 

‘The failure of appellee here to keep proper records 
indicates that some other course may be required to 
obtain compliance with what we regard as a desir- 
able practice.’’ 470 F.2d, at 284. 


Notwithstanding these repeated warnings, the court 


below failed to impose any sanctions on plaintiff’s counsel 


or indeed to take any corrective action.” Instead, as noted 
above, the Court appears to have given counsel an overly 
large award for very liftle recoverable work. In addition, 
it compounded its generosity by inflating the award by over 
55% to reach a final award of $155,000. (Supp. Opinion, 
2041a-42a) We submit that the District Court's award is 


The District Court refused to require FLM to produce for the 
Court’s examination the contingent fee agreements FLM_ had 
entered into with counsel, even though Ford vigorously requested 
such production. (1802a-04a) Such an examination would have 
enabled the Court to determine whether the Section 4 award when 
combined with the amount of the contingent fee resulted in an 
excessive fee contrary to DR 2-106( A) of the Code of Professional 
Responsibility. Under the circumstances presented here, the Court 
was obligated to make such an examination. City of Detroit \ 
Grinnell Corp., 495 F.2d 448, 473 (2d Cir. 1974) 5 Farmington 
Dowel Products Co. v. Forster Mfy Co., 421 F.2d ol, 87-88 (1st 
Cir. 1970). 
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nothing less than a reward to plaintiff’s counsel for their 
careless record-keeping and effectively nullifies this Court’s 
express desire to curb these practices. 


For these reasons, as urged in Ford's principal brief as 
appellant (Def. Brief, pp. °-4, n.2), a substantial eduction 
in the award of attorneys’ fees would be fully justified. In 
no event is there any justification for increasing it. 


2. Claim for accounting fees. 


Without citing any supporting authority, /LM contends 
that it should receive as costs the amounts ciaimed to have 
been expended for accounting fees. (P. Brief, p. 00) 
This Court considered and squarely rejected a similar 
claim in Trans World Airlines, Inc. v. Hughes, 449 F.2d 
51 (2d Cir. 1971), rev’d on other greunds, 409 U.S. 363 
(1973): 


“TWA’s last contention is that it should be com- 
pensated for fees paid to its experts as part of its 
‘costs of suit,’ 15 U.S.C. $15. This precise issue 
has long since been decided contrary to TWA’s 
position in this Cireuit, Straus v. Victor Talking 
Machine Co., 297 Fed. 791 (2d Cir. 1924) and TWA 
has not persuaded us that that decision, or the 
unanimous host of cases relying on Straus in this 
and other jurisdictions should be overruled.’’ 449 
F.2d, at 81. 

Accord: Advance Business Systems & Supply Co. v. SCM 
Corp., 287 F. Supp. 148, 162 (D. Md. 1968), mod. on other 
grounds, 415 F.2d 55 (4th Cir, 1969), cert ‘enied, 397 U.S. 
920 (1970); Twentieth Century Fox Film Corp. v. Goldwyn, 
328 F.2d 190, 224 (9th Cir.), cert. denied, 379 U.S. S880 
(1964); Union Carlide & Carbon Corp. v. Nisley, 300 F.2d 
561, 586 (10th Cir. 1961), cert. dism’d sub nom., Wade vy. 


Union Carbide & Carbon Corp., 371 U.S. 801 (1962). 
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CONCLUSION 


Kor all the foregoing reasons, Ford submits that the 
rulings of the Distriet Court from which FLM ceross- 


appeals should be affirmed. 


Dated: New York, New York 
June &, 1976 
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